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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 49
.................... X

THE PEOPLE OF THE STATE OF NEW YORK,
by ELIOT SPITZER, Attorney General of
the State of New York,

Petitioners,

-against- Index No. 401325/06
DIRECT REVENUE, LLC, and JOSHUA
ABRAM, ALAN MURRAY, DANIEL KAUFMAN
and RODNEY HOOK, Individually,

Respondents.

CAHN, J.:

Motion sequence numbers 01 and 03 are consolidated for disposition.

This is a special proceeding brought pursuant to Executive Law §63(12), General
Business Law §§ 349 and 350, Penal Law § 156.20 and New York common law. Petitioner
Attorney General seeks injunctive and monetary relief against respondent Direct Revenue, LLC
(“Direct Revenue™) and its principals for allegedly deceptive and illegal practices relating to the
installation of pop-up advertising software on consumers’ computers.

Respondents move to dismiss (CPLR 3211[a][7], CPLR 3013) on the grounds that: (1)
the transactions complained of were either authorized by contract or initiated by independent
third parties outside of respondents’ control; (2) the petition fails to provide reasonable notice of
the numerous additional transactions allegedly at issue; (3) the petition fails to allege that the
additional transactions took place in New York; (4) the petition impermissibly exports the state’s

standards to transactions occurring outside New York in violation of the Commerce Clause of
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the United States Constitution; and (5) the remedy of disgorgement is not available under the
relevant statutes.

For the following reasons, the petition is dismissed in its entirety.

Facts

Respondent Direct Revenue is a Delaware corporation with its primary place of business
in New York. The individual respondents Joshua Abram, Rodney Hook, Daniel Kaufman and
Alan Murray are the officers and shareholders of Direct Revenue who founded the company in
2002.

Direct Revenue is engaged in the business of advertising. Specifically, the company
produces software, including software that delivers advertisements to consumers’ computer
screens through the Internet. Although the petition characterizes its products as “spyware,” at
oral argument petitioner conceded that the software at issue does not collect consumer computer
usage information for publication to third parties. Rather, the parties agree that the software
merely generates pop-up ads geared to a consumer’s Internet usage.

Direct Revenue does not charge fees to consumers. Instead, it receives compensation
from the companies whose products and services it advertises. To induce consumers to view the
ads, the company offers them popular software applications, such as screensavers or games, free.
When the free application is downloaded by the consumer, the applications install another piece
of software from Direct Revenue known as an “advertising client,” which generates the pop-up
ads. The ads may be discarded by clicking on an “X” in the upper right-hand corner of the box
in which they appear.

In many cases, Direct Revenue contracts with third-party distributors to disseminate the

“advertising client.” Those distributors, in turn, contract with subdistributors to assist in the
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